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| nternal Revenue Service

26 CFR Part 1

[ REG- 143321- 02; REG 156232- 03]

RI'N 1545- BB60; RI N 1545-BC80

I nformati on Reporting Relating to Taxable Stock Transacti ons
AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION:  Wthdrawal of previous proposed rules; notice of
proposed rul emaki ng by cross-reference to tenporary regul ations
and notice of public hearing.

SUMVARY: Thi s docunent withdraws proposed regul ati ons published
in the Federal Register on Novenber 18, 2002 (REG 143321-02).

In the Rules and Regul ati ons section of this issue of the
Federal Register, the IRS is issuing tenmporary regul ations
relating to information reporting relating to taxable stock
transactions. This docunent contains proposed regul ati ons under
section 6043(c) requiring information reporting by a corporation
if control of the corporation is acquired or if the corporation
has a recapitalization or other substantial change in capital
structure. This docunment also contains proposed regul ations
under section 6045 concerning information reporting requiremnents
for brokers with respect to transactions described in section
6043(c). The text of the tenporary regul ati ons serves as the
text of these proposed regulations. This docunent al so provides
notice of a public hearing on these proposed regul ations.

DATES: Witten or electronic comments nust be received by



[ | NSERT DATE 90 DAYS AFTER PUBLI CATI ON OF THI S DOCUMENT | N THE

FEDERAL REG STER. CQutlines of topics to be discussed at the

publ i ¢ hearing schedul ed for , at , hust

be received by [INSERT DATE THAT IS 3 WEEKS BEFORE THE HEARI NG .

ADDRESSES: Send subm ssions to: CC. PA LPD: PR (REG 156232-03),
room 5203, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions nmay be hand
del i vered Monday through Friday between the hours of 8 a.m and
4 p.m to: CC PA LPD: PR (REG 156232-03), Courier's Desk

I nternal Revenue Service, 1111 Constitution Avenue, NW,

Washi ngton, DC. Alternatively, taxpayers may submt el ectronic
comments directly to the IRS Internet site at www. irs. gov/regs.

The public hearing will be held in room , Internal

Revenue Buil ding, 1111 Constitution Avenue, NW, Wshi ngton, DC
FOR FURTHER | NFORVATI ON CONTACT: Concerni ng the proposed
regul ati ons, Nancy L. Rose (202) 622-4910; concerning

subm ssions of comments, the hearing, and/or to be placed on the

bui |l ding access list to attend the hearing, at (202)

622- 7190 (not toll-free nunbers).
SUPPLEMENTARY | NFORVATI ON:
Paper wor k Reduction Act

The fornms referenced in these regul ati ons have been, or
will be, approved by the Ofice of Managenment and Budget in
accordance with the requirenents of the Paperwork Reduction Act
of 1995 (44 U.S.C. 3507(d)).

An agency may not conduct or sponsor, and a person i s not

required to respond to, a collection of information unless the



collection of information displays a valid OVB control nunber.

Books and records relating to a collection of infornmation
must be retained as long as their contents nay becone materi al
in the adm nistration of any internal revenue |law. Cenerally,
tax returns and tax return information are confidential, as
required by 26 U S.C. 6103.

Backgr ound

This docunment withdraws the Notice of Proposed Rul enmaki ng
(REG- 143321-02) that was published in the Federal Register on
Novenber 18, 2002 (67 FR 65496). Tenporary regulations in the
Rul es and Regul ati ons section of this issue of the Federal
Regi ster amend the Incone Tax Regul ations (26 CFR Part 1)
relating to sections 6043 and 6045. The tenporary regul ati ons
set forth information reporting requirenments relating to
acqui sitions of control and substantial changes in capital
structure. The text of those regulations also serves as the
text of these proposed regulations. The preanble to the
tenporary regul ati ons explains the anendnents and these proposed
regul ati ons.

On Novenber 18, 2002, the IRS published tenporary
regul ati ons under section 6043(c) (TD 9022). The transactions
covered by the reporting requirenment were certain acquisitions
of control and substantial changes in the capital structure of a
corporation. These regulations required a corporation to attach
a formto its incone tax return describing these transactions
and to file information returns with respect to certain

sharehol ders in such transactions. On Novenber 18, 2002, the



| RS al so published tenporary regul ati ons under section 6045,
whi ch provided for information reporting with respect to these
transactions by brokers (together with the section 6043(c)
tenporary regul ations, the “2002 tenporary regulations”. The
2002 tenporary regul ations were effective for acquisitions of
control and substantial changes in capital structure occurring
after Decenber 31, 2001, if the reporting corporation or any
sharehol der was required to recognize gain (if any) as a result
of the application of section 367(a) as a result of the
transacti on.

The text of the 2002 tenporary regul ati ons al so served as
the text of proposed regulations set forth in a cross-
referencing notice of proposed rul emaki ng published in the
Proposed Rul es section of the sane issue of the Federal Register
(2002 proposed regul ations) (REG 143321-02). The provisions of
t he proposed regul ati ons were proposed to be effective with
respect to any acquisition of control or substantial change in
capital structure occurring after the date on which final
regul ati ons woul d be published in the Federal Register. The
preanble to the notice of proposed rul enaking invited public
comments with respect to the potential for duplicate reporting
and with respect to the burden of conpliance with the reporting
requirenents.

The I RS received a nunber of witten public coments with
respect to the information reporting requirenents set forth in
the 2002 tenporary and proposed regulations. In addition, the

RS net with representatives of the Informati on Reporting



Program Advi sory Commttee (I RPAC) and other representatives of
the securities industry to discuss their concerns and
suggestions for revisions to the regul ati ons.

After considering the issues concerning affected taxpayers,
the RS has decided to revise the 2002 tenporary regul ations.
The revised tenporary regul ations set forth information
reporting rules that will help ensure that brokers and
shar ehol ders receive information regardi ng these corporate
transactions, w thout unduly burdeni ng brokers and ot her nenbers
of the securities industry. The text of the revised tenporary
regul ati ons al so serves as the text of these proposed
regul ati ons (reproposed regul ations).

Summary of Comments and Expl anati on of Provisions

The conmentators noted certain gaps in the transm ssion of
i nformati on under the 2002 tenporary and proposed regul ati ons
bet ween corporations subject to reporting and brokers.
| nformation reporting by brokers depends upon the effective
di ssem nation of information fromthe corporation to the
reporting community, and broker reporting is difficult to
effectuate if there are gaps in the process of transmtting this
i nformati on.

As provided in the 2002 tenporary and proposed regul ati ons,
a reporting corporation would file Forns 1099- CAP, “Changes in
Corporate Control and Capital Structure”, with respect to its
shar ehol ders of record, including brokers, under 81.6043-4T(b)
and proposed 81.6043-4(b). Brokers who received Fornms 1099- CAP

woul d then file Forns 1099- CAP with respect to their custoners



pursuant to 81.6045-3T and proposed 81.6045-3. The commentators
pointed out that a large majority of U S. publicly issued
securities are actually held on behalf of brokerage firns

t hrough cl earing organi zati ons. Pursuant to the 2002 tenporary
and proposed regul ations, clearing organi zati ons woul d receive
Fornms 1099-CAP fromthe reporting corporation; however, because
cl earing organi zations are not treated as brokers, they in turn
woul d not be required under 81.6045-3T and reproposed 8§1.6045-3
to file Forns 1099-CAP with respect to their broker-nenbers.
Consequent |y, brokers (who had the requirenent to file a Form
1099- CAP upon receiving one) would not receive Form 1099-CAP if
they held their shares through a clearing organization. In

addi tion, brokers may not be aware of the requirenent to report
Wi th respect to a particular corporate transaction, or may have
difficulty obtaining the information necessary for reporting.
Thus, under the 2002 tenporary and proposed regul ations, the
actual sharehol ders of the reporting corporation, the broker’s
custoners, may not receive information returns to assist themin
preparing their incone tax returns.

To address this issue, comrentators suggested an
alternative procedure to ensure that brokers receive the
required information for reporting and to bridge any potenti al
gaps in the chain of reporting. Comentators recomrended t hat
the IRS act as a central repository of information necessary for
brokers and issue a publication containing infornmation needed
for brokers to satisfy their reporting obligations. Brokers and

comerci al tax services that publish current devel opnents could



access this information, and brokers could use this information
in preparing Fornms 1099-CAP with respect to their custonmers. An
alternative suggested by commentators was to require the
reporting corporation to post essential information for
reporting, fromits Form 8806, "I nformation Return for

Acqui sition of Control or Substantial Change in Capital

Structure,” to an I RS website.

Based on the coments, revised 81.6043-4T(a)(1)(vi) and
reproposed 81.6043-4(a)(1)(vi) provide that reporting
corporations nmay el ect on Form 8806 to consent to the
publication by the IRS of information necessary for brokers to
file information returns with respect to their custoners. To
provi de every corporation with the ability to nake this
el ection, the revised tenporary regul ations require reporting
corporations to file Form 8806 even though the corporation may
al so report the transaction under sections 351, 355, or 368. 1In
order to enable the IRS to publish the information tinely, the
revised tenporary regul ations require reporting corporations to
file Form 8806 within 45 days after the transaction, and in no
event |ater than January 5 of the year follow ng the cal endar
year in which the transaction occurs.

The rol e of clearing organizations was al so the subject of
coments. Conmentators suggested that the regulations utilize
exi sting processes for distributing information to minimze the
cost of and the tinme required for inplenmenting reporting by the
i ndustry. Those existing processes include the dissem nation of

i nformati on by cl earing organi zati ons. Under current practices,



i mportant information regardi ng corporate transactions
(including tax information) is dissem nated by clearing
organi zations to their nenbers. The revised tenporary and
reproposed regulations try to take advantage of this existing
information flow by continuing to require corporations to
provide a Form 1099- CAP to clearing organi zations that are
|isted as sharehol ders of record at the tine of an acquisition
of control or substantial change in capital structure. It is
anticipated that clearing organizations will dissem nate
i nformati on obtained fromthe Form 1099- CAP to their nenbers and
t hat broker-nmenbers will use that information (and information
obtai ned from ot her sources) to satisfy their own reporting
obl i gations under section 81.6045-3T and reproposed 81.6045- 3.
Under the revised regulations, a broker is required to report
information if the broker knows or has reason to know, based on
readily avail able information, that there was an acquisition of
control or substantial change in capital structure with respect
to shares held by the broker on behalf of a custonmer. |If a
cl earing organi zati on di ssem nates information identifying an
acqui sition of control or a substantial change in capital
structure to a broker-nenber, the broker-nenber has readily
avai l abl e informati on about the transaction and nust satisfy its
reporting obligations under 81.6045-3T and reproposed 81.6045-3
with respect to the transaction.

The revised tenporary and reproposed regul ati ons provide
that a reporting corporation is not required to file Forns 1099-

CAP with respect to its sharehol ders which are clearing



organi zations, or to furnish Forms 1099- CAP to such cl earing
organi zations, if the corporation nakes the election to permt
the IRS to publish information regarding the transaction. The

| RS publication of such information pursuant to the
corporation’s consent will provide readily avail able infornmation
for brokers, who nust satisfy their reporting obligations with
respect to the transaction.

Conment ators al so requested that brokers be permtted to
utilize Form 1099-B for reporting under 81.6045-3T and
reproposed 81.6045-3, rather than overhaul their systens to
report on Form 1099- CAP. The commentators point out that this
woul d al so avoid any conf usion stenmm ng fromthe issuance of
both types of forns to the sane taxpayer in the sane
transaction. The revised tenporary regul ati ons and reproposed
regul ati ons provide that Form 1099-B shoul d be used by brokers
for reporting under 81.6045-3T and reproposed 81.6045-3. Wth
respect to transactions occurring in 2003, brokers nay use
ei ther Form 1099-B or 1099- CAP.

Proposed Effective Date

The provisions of these regul ations are proposed to be
applicable for any acquisition of control and change in capital
structure occurring after the date on which these regul ati ons
are published in the Federal Register as final regul ations.
Speci al Anal yses

It has been determ ned that this notice of proposed
rul emaking is not a significant regulatory action as defined in

Executive Order 12866. Therefore, a regulatory assessnent is



10

not required. It has also been determ ned that section 553(b)
of the Adm nistrative Procedure Act (5 U. S.C. chapter 5) does
not apply to these regul ati ons, and because the regul ati ons do
not inpose a collection of information on small entities, the
Regul atory Flexibility Act (5 U S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Internal Revenue Code, this
notice of proposed rulemaking will be submtted to the Chief
Counsel for Advocacy of the Small Business Adm nistration for
comment on its inpact on small businesses.
Commrents and Public Hearing

Bef ore these proposed regul ations are adopted as fina
regul ati ons, consideration will be given to any electronic or
witten conments (a signed original and eight (8) copies) that
are submtted tinely to the IRS. The IRS and Treasury
Department request coments on the clarity of the proposed rules

and how they can be made easier to understand. All coments

will be available for public inspection and copying. A public
heari ng has been scheduled for , beginning at in
Room |, Internal Revenue Building, 1111 Constitution Avenue,

NW, Washington, DC. Because of access restrictions, visitors
will not be admitted beyond the i mredi ate entrance area nore
than 30 m nutes before the hearing starts. For information
about havi ng your nane placed on the building access list to
attend the hearing, see the FOR FURTHER | NFORVATI ON CONTACT
portion of this preanble.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.

Persons who wi sh to present oral comments nust submt electronic
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or witten comments and an outline of the topics to be discussed
and the tine to be devoted to each topic (a signed original and

ei ght (8) copies) by . A period of 10 mnutes wll

be allotted to each person for maki ng coments. An agenda
showi ng the scheduling of the speakers will be prepared after
the deadline for reviewi ng outlines has passed. Copies of the
agenda will be available free of charge at the hearing.
Drafting Information

The principal author of this notice of proposed rul emaki ng
is Nancy L. Rose, Ofice of Associate Chief Counsel (Procedure
and Adm ni stration).
Li st of Subjects in 26 CFR part 1

| ncone taxes, Reporting and recordkeepi ng requirenents.
Wt hdrawal of a Previous Notice of Proposed Rul emaking

Accordi ngly, under the authority of 26 U S.C. 7805, the
notice of proposed rul emaki ng published in the Federal Register
on Novenber 18, 2002 (REG 143321-02) is wthdrawn.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
foll ows:
PART 1-- | NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues to
read in part as foll ows:
Aut hority: 26 U S.C. 7805* * *

Par. 2. Section 1.6043-4 is added to read as foll ows:

81.6043-4 Information returns relating to certain acquisitions

of control and changes in capital structure.
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[ The text of proposed 81.6043-4 is the same as the text of
81. 6043-4T published el sewhere in this issue of the Federal

Regi st er]
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Par. 3. Section 1.6045-3 is added to read as foll ows:

81.6045-3 I nformation reporting for acquisitions of control or

substantial changes in capital structure.

[ The text of proposed 81.6045-3 is the same as the text of
81. 6045-3T published el sewhere in this issue of the Federal

Regi st er]

Deputy Conm ssioner for Services and Enforcenent.



